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CHAPTER  VIII 

Title  and  Public  Regulation  of  Land:  The  Vendor’s  Obligation 
(With  Postscript  on  Sunday  Observance  Legislation) 


Tlie  materials  in  this  Chapter  consider  the  extent  of  the  vendor's 
obligation  in  respect  of  "title"  and  related  matters.  There  is  no 
magic  in  the  grouping  of  the  obligations  analysed  in  this  Chapter: 
for  instance,  many  of  the  vendor's  obligations  in  respect  of  public 
regulation  of  land  could  have  been  studied  as  obligations  in  respect 
of  the  physical  condition  of  property  as  easily  as  they  can  be 
considered  along  with  more  clearly  "title"  matters. 

The  selection  of  obligations  to  be  examined  in  this  Chapter  was 
made  largely  on  a  functional  basis.  Recall  (from  the  sample  house 
purchase  transaction  presented  in  Chapter  I  above)  that  lawyers  for 
purchasers  and  for  mortgagees  perform  a  series  of  "searches"  for  their 
clients  before  declaring  themselves  prepared  to  complete  the  trans¬ 
action.  The  searches  include  searches  of  "title"  (in  Land  Registry 
Offices)  searches  of  "executions"  (in  or  through  the  Sheriff's  office) 
searches  for  "unregistered  rights"  (performed  by  letter  or  personal 
attendance  searches  at  government  offices)  and  searches  to  ascertain 
permitted  land  uses  and  to  assure  compliance  with  maintenance  standards 
by-laws '(at  or  through  municipal  offices).  Any  problems  revealed  by 
these  searches  usually  become  the  subject  of  "objections  to  title" 
or  "requisitions  on  title"  (or  simply  requisitions) :  demands  that  the 
problem  be  resolved  before  closing  can  occur.  It  is  therefore  helpful 
to  consider  in  one  place  the  nature  of  the  vendor's  obligation  in 
respect  of  all  of  the  difficulties  that  might  be  uncovered  in  the  course 
of  routine  pre-closing  searches. 

To  a  great  extent,  the  problems  considered  in  this  Chapter  resolve 
themselves  into  questions  of  the  interpretation  of  agreements  of  contracting 
parties.  The  materials  above  have  already  suggested  that  problems  of 
interpretation  can  best  be  resolved  by  attempting  to  ascertain  the  reasonable 
expectations  of  particular  parties  in  particular  circumstances  (see 
Chapters  II,  IV  and  V  above,  and  especially  pp .  84-87,  96-100,  172-188 
and  189-197  above);  in  a  sense,  little  more  can  be  said  that  will  be 
helpful  generally.  However  the  expectations  of  most  buyers  do  not  differ 
materially  so  far  as  the  "title  obligations"  considered  in  this  Chapter 
are  concerned:  the  same  is  true  of  the  vast  majority  of  sellers.  As 
well,  most  transactions  are  governed  by  very  standardized  written- 
contractual  terms:  the  vast  majority  of  purchases  and  sales  occur  "on 
the  basis  of"  contractual  terms  identical  to  or  virtually  identical  to 
those  contained  in  the  TREE  form  of  agreement  of  purchase  and  sale  re¬ 
produced  at  p .  8  above.  It  is  therefore  of  assistance  to  study  the 
reaction  of  courts  to  these  standard  forms  in  the  context  of  the  more 
usual  "title  problems"  raised  by  ordinary  purchasers  and  sellers.  Tlie 
cases  below  are  merely  indications  of  judicial  predispositions,  which  ought 
to  yield  when  the  circumstances  or  understandings  of  the  parties  contemplate 
different  interpretations. 


308 


The  materials  demonstrate  attempts  to  limit  broad  interpretations 
of  title  obligations  where  bad  faith  attempts  are  made  to  assert  "title 
defects"  as  excuses  to  escape  from  transactions  that  truth)  are 
seen  as  undesirable  for  other  reasons  C^.g.  the  purchaser  simply 
decides  that  he  has  made  a  "bad  deal") .  They  also  demonstrate  the 
inherent  fludity  on  the  concept  of  "good  title"  which,  in  the  end,  must 
be  judged  on  the  basis  of  what  this  purchaser  could  force  upon  a 
later  (unwilling)  purchaser. 

The  materials  consider  judicial  reactions  to  contractually  imposed 
time  limits  for  asserting  objections  to  title,  and  survey  available 
means  of  resolving  title  problems.  The  Chapter  concludes  with  a  section 
on  the  effects  of  "Sunday  legislation"  on  the  rights  of  parties  to 
agreements.  Although  this  topic  is  quite  remote  from  "title  obligations" 
in  theory,  it  is  functionally  closely  related  in  practice:  the  violation 
of  the  legislation  is  frequently  asserted  as  a  basis  for  escaping  from 
a  transaction  during  the  pre-closing  period. 


(a)  TITLE  OBLIGATIONS 


NOTE:  The  source  of  title  obligations  in  agreements  that  do  not  refer 
to  them  is  described  in  the  following  extract: 


ARMSTRONG  v.  NASON  (1896),  25  S.C.R.  263,  at  268. 

STRONG ,  C . J . : 

It  is  an  elementary  principle  that  if  a  v^^ndo’-  con¬ 
tracts  to  sell  land  without  any  savimr  condiOon  us 
'0  the  '  'tun'  of'  the  title  he  is  to  conlAr  up-m  ;'n'  pu  - 
cliaser.  the  law  iiiq'ln's  that  it  is  in<  iimbent  on  him  ■> 
m:ike  out  a  good  tith'  in  fee  simple.  It  is,  howi-v-T.  (<f 
Cevw-e.  open  to  tlu'  parties  to  sui  h  a  contract  to  rief'  e 
tVvfiJt  the  vemlor  shall  be  relie\  cd  frcun  this  obi  ii:;i i  i- m. 

NOTE:  Tlie  first  issue  considered  involves  the  identification  of  a 
"good  title": 

PYRKE  V.  WADDINGHAiM  C18S2),  68  E.R.  813  CCh.) 


JaJX'  29.  The  Vice-Chancellor  [Sir  G.  J.  Turner],  The  bill  in  this  cd.se  e. 
till'd  by  a  vendor  against  a  purchaser  for  specific  performance  ;  and  the  question  i:.  tiu 
cause  is  whether  the  vendor  has  shewn  such  a  title  as  the  Court  will  comne!  »hc 
p^uiidrM>er  to  accept.  •  •  ' 


J 
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CHAPTER  IX 


THE  PLANNING  ACT 


(a)  Introduction 


Some  of  the  most  difficult  problems  for  lawyers  engaged  in  real 
estate  practice  in  the  past  few  years  have  arisen  in  connection  with 
the  provisions  of  The  Planning  Act,  R.S.O.  1970,  c.  349.  Although 
many  facets  of  the  Act's  operation  affect  real  estate  transactions 
this  Chapter  confines  the  study  to  (basically)  only  one  of  the  land  use 
and  development  control  mechanisms  created  by  the  Act.  "That  mechanism 
is  "subdivision  control",  a  system  designed  to  oversee  the  physical 
division  of  large  parcels  of  land  into  smaller  units.  The  easiest 
way  to  understand  the  nature  of  a  subdivision  control  mechanism  is 
to  think  of  an  example  of  its  operation  in  a  paradigm  case.  A  farmer 
who  owns  and  operates  a  100  acre  farm  at  the  fringe  of  an  urban 
municipality  sells  his  land  to  a  development  company.  The  company 
proposes  to  build  roads,  to  instal  services  (sewers,  water  mains),  and 
to  divide  the  land  into  small  (1/4  to  1/10  acre)  building  lots  on  which 
houses  will  be  built  for  individual  owners.  A  subdivision  control 
mechanism  would  prescribe  the  conditions  under  which  this  project 
(which  ultimately  results  in  the  "subdivision"  of  a  large  parcel  into 
a  number  of  smaller  parcels)  would  be  permitted.  In  Ontario,  controls 
over  the  subdivision  are  exercised  at  several  points  of  a  subdivision 
project  such  as  that  described  above.  Non-adherence  to  subdivision 
control  procedures  is  discouraged  through  the  exaction  of  a  severe 
penalty:  a  contravention  of  the  procedures  means  that  a  purchaser  or 

mortgagee  who  purports  to  buy  or  to  take  security  in  improperly-subdivided 
land  acquires  "no  interest"  in  the  land  [See  s.  29(7)  of  the  Act  (p .  387, 

below) . ] 

This  Chapter  begins  with  an  introductory  note  that  provides  a  brief 
historical  overview  of  the  planning  mechanisms  in  Ontario.  The 
procedures  available  for  securing  approval  of  proposed  subdivisions  of 
land  are  considered  next.  Finally,  the  materials  describe  attempts  by 
landowners  to  escape  from  the  restrictions  imposed  by  the  subdivision 
control  mechanisms,  and  the  reactions  of  Courts  to  such  attempts.  The 
reactions  will  be  seen  to  have  changed  over  time,  from  a  legalistic 
strict-interpretation  viewpoint,  to  a  position  in  which  the  Courts 
attempted  to  give  effect  to  legislative  intention,,  and  ultimately  to  a 
remedial  approach  recognizing  deficiencies  in  past  legislation  and 
judicial  interpretation  and  attempting  to  prevent  unfair  results  to 
follow  from  these  deficiencies. 

Several  questions  should  be  kept  in  mind  as  you  read  the  materials 
below.  Why  do  we  have  subdivision  control?  What  evil  is  it  aimed  at?  IVhat 
type  of  transaction  is  intended  to  be  controlled?  At  what  point  is 
control  exerted?  What  is  the  responsibility  of  a  Court  in  interpreting 
legislation?  Should  a  different  approach  be  taken  to  legislation  that 
dramatically  decreases  the  range  of  permissible  transactions  into  which 
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PART  II 

LAND  REGISTRATION  SYSTEMS 


INTRODUCTION 


Part  I  of  the  casebook  studied  the  agreement  between  vendor  and 
purchaser.  This  Part  assumes  that  the  obligation  of  the  vendor  has 
been  determined;  for  example,  that  the  vendor  has  agreed  to  sell  the 
fee  simple  estate  to  a  parcel  of  land,  free  from  any  encumbrances.  Given 
this  obligation,  or  any  other  one,  this  Part  considers  the  vendor's 
power  to  fulfill  the  obligation.  More  precisely,  it  is  primarily  a 
study  of  the  power  to  make  the  purchaser  the  owner  of  an  interest  -  the 
interest  that  the  vendor  has  agreed  to  sell  -  free  from  competing 
claims.  This  statement  of  the  objective  needs  immediate  technical 
elaboration:  (1)  A  distinction  must  be  made  between  power  and  owner¬ 

ship.  A  vendor  may  not  be  the  owner  of  an  interest,  but  may  have 
power  to  make  the  purchaser  the  owner,  and  the  purchaser  needs  to  be 
concerned  only  about  the  power.  (2)  The  phrase  "competing  claims" 
is  not  a  term  of  art,  and  may  be  tautological  -  this  sin  may  depend 
upon  the  definition  of  ownership;  the  content  of  the  phrase  is  vague,  but 
it  is  intended  to  include  public  claims  and  regulation  as  well  as  "title". 

If  you  purchase  a  magazine  at  a  drug  store,  you  undoubtedly  do 
not  worry  about  the  power  of  the  store  to  make  you  the  owner.  You  are 
willing  to  assume,  even  if  you  should  happen  to  be  unworldly  enough  to 
think  about  the  question,  that  the  store  has  this  power.  The  purchase 
of  land  cannot  be  undertaken  so  lightly.  The  vendor's  obligation, 
express  or  implied,  to  fulfill  his  bargain  is  hardly  an  adequate 
protection;  too  much  is  at  stake  simply  to  assume  that  the  vendor 
has  the  power.  The  purchaser  must  somehow  ensure,  and  be  enabled  to 
ensure,  that  the  power  exists. 

Imagine,  the  immense  difficulties  of  determining  the  extent  of 
the  vendor's  power  if  only  the  common  law  governed  the  question,  without 
legislative  or  customary  modifications.  All  the  transactions  affecting 
the  land  from  the  original  grant  by  the  Crown  to  the  present  would  have 
to  be  collected  and  evaluated.  Arrangements  for  collecting  the 
documents  emerged  in  England  in  the  mid-eighteenth  century.  It  became 
customary  for  all  documents  affecting  a  piece  of  land  to  be  kept 
together  and  handed  on  from  owner  to  owner.  When  the  land  was  sold, 
the  vendor  prepared  for  the  purchaser  an  abstract  or  outline  of  the 
dealings  with  the  property  for  a  period  of  60  years  preceding  the  date 
of  their  agreement.  The  power  of  the  vendor  was  assessed  on  the  basis 
of  this  abstract  and  the  accumulated  documents.  Obviously  this  arrange¬ 
ment  had  possible  flaws;  for  example,  the  purchaser  could  not  be  certain 
the  person  shown  as  owner  at  the  commencement  of  the  abstract  was,  in 
fact,  the  owner,  and  not  a  trespasser  or  a  complete  stranger. 
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Nor  could  these  arrangements  assure  the  purchaser  that  no  claims 
existed  that  did  not  appear  in  the  abstract  and  in  the  accumulated 
documents.  The  problems  of  priority  -  the  order  in  which  competing 
claims  that  have  arisen  at  different  times  are  to  be  satisfied  -  can 
become  extremely  complicated,  but  a  reasonably  brief  statement  of 
the  common  law  rules  can  be  made  without  a  severe  distortion  of  the 
cases:  Earlier  claims  had  priority  over  later  ones  with  one  exception: 
The  purchaser  of  a  legal  interest  has  priority  over  an  earlier 
equitable  interest  if  the  interest  was  acquired  for  value,  in  good 
faith,  and  without  notice  of  the  earlier  interest.  Obviously  these 
rules  give  little  and  erratic  protection  to  a  purchaser  against  exis¬ 
ting  but  unknown  claims.  Despite  the  apparent  potential  problems, 
these  arrangements  worked  in  England  for  centuries  and  the  abstract 
system  is  still  the  dominant  method  there  of  enabling  the  determination 
about  power  to  be  made. 

In  Ontario,  more  elaborate  arrangements  have  been  made.  Two 
systems  exist,  the  Registry  system  and  the  Land  Titles  system.  Each 
is  the  subject  of  a  separate  chapter,  but  a  brief  introduction  is 
necessary. 

The  Registry  System:  Any  person  who  acquires  an  interest  in  land 
governed  by  the  Registry  system  may  register  a  copy  of  the  document 
transferring  the  interest  to  him  (do  not  stop  to  worry  about  what 
happens  when  an  interest  in  land  arises  without  any  document) .  The 
registered  documents  are  organized  in  such  a  fashion  that  anyone  may, 
for  a  nominal  fee,  examine  those  which  purport  to  affect  any  particular 
piece  of  land.  Most  claims  which  are  not  registered  do  not  affect  a 
later  purchaser  or  mortgagee  who  acquires  his  interest  for  value 
and  without  actual  notice  of  the  unregistered  claim,  but  the  regis¬ 
tration  of  a  document  is  not  an  assurance  of  its  effectiveness. 

The  Land  Titles  System:  Here  the  state  makes  a  simple  brief 
statement  of  the  ownership  of  land  and  any  outstanding  claims  of 
interests.  A  purchaser  does  not  have  to  concern  himself  with  a  history 
of  the  transactions  affecting  the  land  the  vendor  has  agreed  to  sell. 

He  simply  reads  and  relies  on  a  few  paragraphs. 

All  patented  land  in  Ontario  is  governed  by  one  system  or  the 
other,  and  the  same  parcel  of  land  cannot  be  governed  by  both  at  the 
same  time.  How  and  why  a  particular  parcel  comes  to  be  governed  by 
one  and  not  the  other  will  be  described  later. 

A  "search"  in  the  system  that  governs  the  interest  in  the  land 
that  is  being  acquired  is  necessary  for  a  comprehensive  determination 
about  the  vendor's  power,  but  not  sufficient.  Neither  system  extin¬ 
guishes  all  claims  that  are  not  apparent  from  the  record  it  provides. 
Generalizations  about  this  scope  are  extremely  difficult  to  make,  and 
that  were  made  for  Greg  and  Rathy  in  the  sample  transaction  presented 
in  Chapter  I  above.  This  problem  -  "off  the  record  claims"  -  is 
studied  in  Chapter  XII,  below. 
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The  doctrine,  institutions  and  practice  described  in  this  Section 
rarely  become  the  subjects  of  public  issues,  but  they  are  continuously 
subjects  for  debate  and  proposals  for  improvement  within  the  legal 
profession.  Some  of  the  reasons,  at  least,  are  fairly  clear:  they  are 
complex;  and  they  rarely  have  an  immediate,  perceived  and  substantial 
impact  on  the  affairs  of  the  public  individually  or  collectively,  but 
they  are  a  large  part  of  the  framework  of  the  routine  practice  of  most 
lawyers;  last,  and  perhaps  most  important,  they  can  be  improved  and 
are  appropriate  for  dramatic  applications  of  the  electronic  technology. 
The  last  chapter  in  this  section.  Chapter  XIV  is  composed  of  materials 
about  this  topic  of  improvement. 

For  an  overview  of  the  registration  systems  as  they  now  operate 
and  an  evaluation  of  proposals  for  reform,  see:  Risk,  The  Records  of 
Title  to  Land;  A  Plea  for  Reform  [1971),  21  U.  of  T.  L.J.  465. 

For  an  assessment  of  the  significance  of  land  registration  systems 
as  sources  of  transaction  costs  to  consumers,  see:  Reiter  and  Prichard, 
Housing  Transaction  Costs  in  Canada  (1978) . 


CHAPTER  X 


THE  REGISTRY  SYSTEM 


(a)  INTRODUCTION 


The  basic  idea  of  the  Registry  system  has  already  been  stated: 
documents  affecting  land  may  be  registered;  most  claims  which  are  not 
registered  do  not  affect  a  later  purchaser  or  mortgagee  who  acquires 
his  interest  for  value  and  without  actual  notice.  An  essential 
factor,  and  the  vital  difference  between  the  Registry  system  and  Land 
Titles,  is  that  the  fact  a  document  is  registered  is  not  an  assurance 
of  its  effectiveness.  The  documents  are  simply  available  to  be  ex¬ 
amined;  the  lawyer  must  exercise  his  judgment  concerning  their  effect. 

You  may  ask,  '’How  do  I  find  the  few  documents  which  relate  to  the 
particular  piece  of  land  in  which  I  am  interested?"  A  detailed  des¬ 
cription  of  the  searching  process  would  not  be  of  much  benefit;  never¬ 
theless,  a  brief  account  of  the  organization  of  the  Registry  System  may 
make  the  succeeding  material  more  meaningful.  The  key  is  the  index  - 
the  "abstract  index"  (known  in  the  United  States  as  the  "tract" 
index).  There  are  ledgers,  or  abstract  books,  in  which  each  parcel 
of  land  is  allocated  a  separate  page  or  pages;  the  parcels  are  lots, 
either  lots  on  a  plan,  or  the  original  town  or  concession  lots  (tljese 
terms  will  be  explained  in  Chapter  XIII; Boundaries  and  Descriptions; 
however  one  small  point  must  be  made  -  these  parcels  do  not  have  any 
necessary  relation  to  the  pattern  of  ownership) .  When  a  document 
affecting  a  particular  parcel  is  registered,  it  is  given  a  number, 
micro-filmed,  and  stored.  The  number  and  some  details  are  recorded 
in  the  appropriate  abstract  book.  When  a  search  is  made,  the  abstract 
books  are  examined  to  obtain  the  numbers  of  the  various  documents 
affecting  the  property  being  searched,  and  the  documents  themselves 
are  obtained  and  examined.  Provision  is  also  made  for  documents  which 
do  not  affect  any  particular  piece  of  land;  for  example,  wills  that 
include  a  general  devise  of  land,  and  powers  of  attorney.  IVhen  regis¬ 
tered,  they  are  allotted  a  number,  indexed  in  a  general  register,  and 
stored.  Attention  is  usually  drawn  to  them  through  mention  in  other 
documents  that  are  entered  in  the  abstract  books.  Sample  pages  of  an 
abstract  book  are  reproduced  at  pp .  17  tp  20  above. 

A  multitude  of  problems  may  arise  in  the  course  of  a  search.  A 
mention  of  a  few  common  ones  will,  hopefully,  be  sufficient.  Wonder 
about  the  various  considerations  that  might  occur  to  a  purchaser's 
lawyer  if  a  possible  defect  in  the  vendor's  title  is  discovered.  Is 
he  solely  concerned  with  whether  an  adverse  claim  will  be  made  against 
the  purchaser? 

First,  a  search  may  reveal  an  obvious  adverse  claim:  for  example, 
an  easement,  a  restrictive  covenant,  or  a  mortgage. 
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Seccfndly,a  question  may  arise  about  the  identity  or  capacity  of  the 
parties  to  a  transaction.  The  form  of  a  name  which  appears  in 
several  different  documents  may  vary.  For  example,  (i)  property  is 
conveyed  to  Wladislaw  Grzblwcj ienj ski ,  and  several  years  later  the 
same  property  is  conveyed  by  Wladislaw  Grzblwczj ienj ski ;  (ii)  property 
is  conveyed  to  A.  N.  Campion,  and  several  years  later  the  same  property 
is  conveyed  to  Albert  Campion;  (iii)  property  is  conveyed  to  Harriet 
Vane,  then  Harriet  marries  Peter  Whimsey,  and  several  years  later,  the 
property  is  conveyed  by  Harriet  Whimsey.  In  each  case,  the  variation 
raises  the  possibility  that  the  same  person  is  not  both  grantee  and 
grantor;  a  stranger  may  have  intervened.  [Is  there  any  reason  to 
believe  a  stranger  would  be  more  careless  than  the  owner  himself?)  The 
third  example  would  not  likely  be  found  without  an  affidavit  or  recital 
explaining  the  change;  the  first  two  are  usually  clearly  slips. 

Remember  the  considerations  facing  a  lawyer  when  he  examines  title. 

Is  he  worried  only  about  the  possibility  that  a  stranger  did,  in  fact, 
intervene? 

There  are  a  good  number  of  very  difficult  technical  questions  that 
may  arise  on  the  death  of  an  owner.  Who  is  entitled  to  convey  his 
property?  If  he  made  a  will  and  appointed  executors  do  the  executors 
alone  have  a  power  to  sell,  or  must  the  beneficiaries  consent?  If  he 
did  not  make  a  will,  are  letters  of  administration  necessary,  or  can 
his  heirs  convey  alone?  These  problems  will  be  almost  meaningless 
without  a  course  in  Wills  and  Trusts. 

Third,  description  problems  may  be  found.  These  may  be  internal 
inconsistencies  within  a  single  description;  a  bearing  in  a  metes  and 
bounds  description  may  be  given  as  "North-West”  when,  considering  the 
rest  of  the  description,  it  clearly  should  have  been  "South-West". 

An  inconsistency  may  exist  between  the  descriptions  in  a  sequence  of 
several  documents  which  purport  to  deal  with  the  same  property.  Here 
too,  it  is  usually  reasonably  clear  that  a  slip  has  been  made,  but 
remember  again  what  a  lawyer  worries  about.  On  the  other  hand,  the 
search  may  reveal  the  vendor  simply  cannot  convey  all  the  property  he 
agreed  to  sell. 

All  of  these  problems  will  appear  from  the  registered  documents, 
but  there  are  problems  that  may  not  appear.  Most  of  these  problems 
will  be  presented  later  in  this  Part,  but  a  brief  description,  or 
reminder  of  some  may  facilitate  the  understanding  of  the  Registry  system. 
First,  the  off  the  record  claims,  by  definition,  do  not  appear;  for 
example,  liens  for  arrears  of  municipal  taxes  and,  for  land  governed 
by  the  Registry  system,  claims  derived  from  adverse  possession. 

Second,  some  problems  of  boundaries  cannot  be  discovered  or  solved 
without  a  determination  of  the  location  of  the  boundaries  on  the  earth; 
for  example,  a  description  in  a  document  may  include  one  course  from 
a  specified  survey  monument  a  specified  distance  to  anotlier  monument  and  may 
seem  consistent  and  adequate  internally  and  in  the  succession  of  docu¬ 
ments,  but  the  monument  may  not,  in  fact  be  in  the  specified  or 
assumed  locations. 
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Some  claims  that  may  not  appear  from  the  records  are  more  closely 
associated  with  the  Registry  system  and  perhaps  even  inherent  in  any 
Registry  system:  First,  the  fact  that  a  document  is  registered  is 
again,  not  an  assurance  of  its  effectiveness.  For  example,  a  forged 
document  is,  according  to  common  law,  a  nullity;  registration  does  not 
make  it  any  more  than  a  nullity.  The  registration  of  a  forged  deed, 
and  any  number  of  successive  conveyances  following  it,  are  of  no 
effect;  the  original  owner's  interest  is  still  enforceable.  (Are 
these  propositions  qualified  by  PART  III  OF  THE  REGISTRY  ACT? 

Consider  Question  1  at  p .  below:  would  the  result  be  different  if 

Charles  had  forged  a  deed  from  Alan  to  Molbatts  Ltd.?) 


Secondly, the  "priority"  sections  of  THE  REGISTRY  ACT,  sections  69, 

70  and  71  have  a  gap  which  we  shall  consider  shortly  -  legal  interests 
not  created  in  writing  are  not  cut  off  in  favour  of  purchasers  or  mort 
gagees  in  good  faith.  Examples  are  dower  (which  remains  a  matter  of 
concern)  and  easements  arising  by  implication. 

This  Chapter,  apart  from  this  introductory  note  (a) ,  is  composed 
of  five  major  parts:  (b)  The  Registry  Act,  (c)  a  study  of  priorities, 

(d)  a  study  of  the  length  of  time  through  which  a  search  must  be  made, 

(e)  proposals  for  improvement  that  are  peculiarly  appropriate  to  The 
Registry  Act  and  that  are  not  applications  of  the  electronic  technology, 
and  (f)  a  brief  note  on  The  Certification  of  Titles  Act. 


(b)  THE  REGISTRY  ACT.  R.S.O.  1970,  c.  409,  as  amended. 


1 .  In  this  Act,  . . . 

)  “instrument”  includes  every  instrument  whereby  land 
in  Ontario  may  be  transferred,  dtsposed  of.  charged, 
encumbered  or  affected  in  an\-  other  wa\ ,  and.  without 
limiting  the  generality  of  the  foregoing,  includes  any 
instrument  mentioned  in  subsection  6  of  section  IS  and  a 
(  rown  grant  of  C  anada  and  of  ( intario.  a  deed.  con\  ev- 
ance,  mortgage,  notice  of  sale  bv  a  mortgagee,  assign¬ 
ment  of  mortgiige,  certificate  of  di.scharge  of  mortgage, 
assurance,  lease,  bond,  release,  discharge,  agreement  for 
the  sale  or  purchase  of  land,  caution  under  The  Derolu- 
lion  of  Estates  Act  or  renewal  or  withdrawal  thereof, 
municipal  b\-law,  certificate  of  proceedings  in  anv 
court,  judgment  or  order  of  foreclosure  and  e\ery  other 
certificate  of  judgment  or  order  of  an\  court  affecting 
any  interest  in  or  title  to  land,  and  a  certificate  of 
payment  of  ta.xes  granted  under  the  (*orporate  .seal  of 
anv  municipality  b\'  the  treasurer,  a  sheriff'  and  trea¬ 
surer’s  deed  of  land  sold  b\  \  irtue  of  his  office,  a  contract 
in  uriting.  e\er\  order  and  proceeding  in  bankruptcy 
and  insol\  enc\  .  a  plan  of  a  sur\  e\  or  subdi\  i>ion  of  land, 
and  e\'er\'  notice,  caution  and  other  instrument  regis¬ 
tered  m  eornpliance  w  ith  ati  Act  of  (  anada  or  ( )ntano; 


•  •  « 
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CHAPTER  XI 


LAND  TITLES 


a)  Introduction 

The  essential  idea  of  the  Land  Titles  system  has  already  been 
indicated:  the  state  assumes  the  responsibility  of  providing  a 

simple,  brief  statement  of  the  ovmership  of  land;  each  separately 
owned  parcel  of  land  is  allotted  a  page  or  pages  in  a  Register  on 
which  the  name  of  the  owner  is  stated  and  the  various  transactions 
are  recorded.  As  claims  and  interests  are  transferred  or  extinguished, 
the  prior  entries  are  crossed  out  and  new  ones  made.  Purchasers  may 
rely  on  the  face  of  the  Register;  an  examination  of  the  successive 
dealings  with  property  is  largely  unnecessary.  Transactions  are 
closely  supervised,  and  their  forms  are  restricted  to  narrow 
limits.  One  of  the  major  problems  for  a  Land  Titles  system  is 
the  extent  to  which  these  consequences  can  be  avoided,  and,  to 
the  extent  that  they  could  be  avoided  whether  t^ey  are  worthy 
sacrifices  for  the  advantages  of  Land  Titles.  These  are  factors 
to  be  considered  in  comparing  Land  Titles  to  the  Registry  system. 

Land  Titles  was  introduced  in  England  in  1862,  but  was  not  used 
extensively  until  fairly  recently.  It  gained  a  small  foothold  in  the 
United  States  during  the  first  three  or  four  decades  of  this  century, 
but  continuous  opposition,  primarily  from  Title  Insurance  and  Abstract 
companies,  has  been  so  effective  that  it  is  almost  buried. 


SMITH,  REGISTRATION  OF  TITLES  IN  ONTARIO  AND  THE  PRAIRIE  PROVINCES 
(1965) ,  30  Sask.  B.  Rev.  275  “  ~ 


Of  the  three  known  methods  of  recording  the  rights  to  and  over 
land  the  system  of  registration  of  title  has,  after  years  of  success¬ 
ful  operation  in  an  ever-increasing  number  of  countries  in  the  world, 
emerged  as  the  most  superior.  This  superiority  is  immediately  under¬ 
standable  when  one  pauses  to  reflect  on  the  deficiencies  and  weaknesses 
of  the  two  other  existing  systems  of  private  conveyancing  and  registrat¬ 
ion  of  deeds  which  have  been  revealed  time  and  time  again  in  many  writings. 
However,  it  was  fortuitous  that  these  shortcomings  were  repugnant  enough 
to  stimulate  the  need  for  reform  since  reform  led  ultimately  to  the 
creation  of  the  system  of  registration  of  title  which  is  today  being 
so  successfully  regulated  by  the  provisions  and  operations  of  a  variety 
of  statutes  in  many  parts  of  the  world. 

In  Canada,  when  the  need  for  land  registration  reform  was  felt  and 
the  merits  of  a  system  of  registration  of  title  (hereinafter,  when  con¬ 
venient,  referred  to  as  ’’the  system")  were  being  propagated,  there  were 
several  legislative  precedents  within  the  British  Commonwealth  of  Nations 


available  to  Canadian  jurisdictions.  The  foremost  of  these  was  the 
South  Australian  Act  of  1857,  whose  successful  introduction  of  the 
system  in  Australia  paved  the  way  for  the  passing  of  similar  statutes 
in  Queensland  in  1861;  in  Victoria,  New  South  Wales  and  Tasmania  in 
1862  and  in  New  Zealand  and  West  Australia  in  1874.  The  creator  of 
the  system  in  Australia  was  Richard  Robert  Torrens  who,  by  this  dis¬ 
tinguished  achievement,  earned  for  himself  a  knighthood  and  lasting 
fame  through  the  system's  perpetuation  of  his  name  in  many  lands. 

There  were  two  precedents  in  England,  the  pioneer  Land  Registry  Act 
of  1862,  and  its  successor,  the  English  Land  Transfer  Act  of  1875, 
both  of  which  failed  in  initiating  a  system  of  registered  titles  -- 
an  English  system  which  was  created  independently  of  but  almost  simultan¬ 
eously  with  the  Torrens  system.  Necessity  had  demanded  that  these  two 
statutes  should  be  drafted  along  highly  technical  lines,  for  each  was 
intended  to  be  the  machinery  capable  of  introducing  and  operating  effect¬ 
ively  a  new  system  of  conveyancing  within  a  framework  of  substantive  land 
law  that  was  cumbrous,  archaic  and  intricate,  "in  a  country  where  custom 
and  precedent  exercised  a  dominating  influence  and  where  titles  to  land 
reflected  their  ancient  origin."  The  circumstances  prevailing  in  Australia, 
on  the  other  hand,  allowed  the  Torrens  statutes  to  be  drafted  along  much 
simpler  lines,  for  Australia  was  a  new  colony  "where  a  large  part  of  its 
territory  had  not  passed  from  the  Crown  and  where  none  of  the  titles  to 
land  had  a  history  comparable  to  that  of  any  parcel  of  land  in  England." 

The  creators  of  the  first  Ontario  Land  Titles  Act  appear  to  have 
been  completely  uninfluenced  either  by  the  remarkable  failure  of  the 
English  Land  Transfer  Act  of  1875  or  by  its  technical  aspect  as  a 
legislative  precedent,  for  the  former  Act,  when  passed  in  1885,  was 
almost  a  transcript  of  the  latter.  The  Rules  were  also  taken  largely 
from  the  Rules  made  under  the  English  Act,  and  along  with  the  Forms  were 
made  Schedules  to  the  Act  and  were  printed  with  it. 

The  circumstances  existing  in  Manitoba  and  the  Northwest  Territories 
in  1885  and  of  the  new  provinces  of  Alberta  and  Saskatchewan  in  1905  cor¬ 
responded  much  more  closely  with  the  state  of  affairs  in  Australia  than 
those  in  England  and  indeed  in  Ontario,  and  therefore  it  is  not  surprising 
to  find  differences  between  the  Acts  of  the  western  jurisdictions  and  that 
of  Ontario  comparable  to  that  which  existed  between  the  Australian  Acts  and 
the  English  Acts  of  1875  and  1897.  The  Torrens  system  of  registration  of 
title  reached  the  territories  now  known  as  Alberta  and  Saskatchewan, 
while  they  were  still  part  of  the  Northwest  Territories,  in  the  form  of 
the  Territories  Real  Property  Act  of  1886,  which  was  replaced  in  1894  by 
the  Land  Titles  Act  of  1894,  an  Act  based  on  the  New  South  Wales  Torrens 
statute.  The  land  titles  legislation  introduced  in  Manitoba  in  1885 
had  as  its  basis  the  Victoria  Torrens  statute. 

Thus,  with  the  Ontario  statute  having  for  its  foundation  an  English 
model  and  the  Acts  of  the  Prairie  Provinces  following  the  Australian 
prototypes,  a  diversity  of  arrangement  and  language  characterized  the 
basic  land  titles  legislation  in  these  provinces,  a  diversity  which 
persists  to  the  present  day.  However,  although  the  Acts  exhibit  such 
dissimilarities  they,  nevertheless,  all  have  the  same  purpose  in  view. 
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The  accepted  aim  of  legislatures  in  the  field  of  land  titles 
legislation  is  to  offer  to  the  public  a  method  of  conveyancing  which 
combines  more  or  less  the  features  of  security,  simplicity,  accuracy, 
cheapness,  expedition  and  suitability  to  its  circumstances.  Put  into 
more  explicit  language  the  features  of  the  system,  in  theory,  are: 

(1)  It  is  a  system  of  state  registration  of  title  to  land; 
the  state,  within  certain  limitations,  guarantees  the  title 
and  operates  the  system's  machinery. 

(2)  Transactions  must  all  be  registered  against  the  title 
in  the  state-operated  land  titles  office,  and  they  are  not 
valid  in  the  form  of  mere  instruments  executed  by  the  parties 
as  against  other  competing  registered  interests. 

(3)  The  certificate  of  title  is  intended  to  be  a  complete 
and  accurate  reflection  of  the  result  of  all  preceding 
transactions  affecting  the  property.  Persons  dealing  with 
a  registered  proprietor  do  not,  therefore,  have  to  look 
elsewhere  than  the  certificate,  except  to  search  a  few 
statutory  exceptions  to  indefeasibility. 

(4)  An  assurance  fund  is  usually  provided,  which,  according 
to  the  original  theory  of  Torrens,  was  intended  to  provide 
compensation  to  those  persons  who  suffer  loss  by  reason  of 
errors  or  omissions  of  the  registrar  or  misfeasance  in  the 
operation  of  the  system. 

(5)  Each  parcel  of  land  is  recorded  in  the  register  at  the 
land  titles  office  as  a  unit  of  property.  The  land  is  surveyed 
and  accurate  boundary  and  parcel  descriptions  are  available  that 
facilitate  the  recording  of  land  dispositions. 

In  Alberta  and  Saskatchewan  the  Land  titles  system  administered 
under  the  respective  Land  Titles  Act  is  the  only  system  of  recording 
rights  to  real  property.  In  these  jurisdictions  the  initial  registra¬ 
tion  of  land  under  the  system  is  restricted  to  lands  patented  before 
January  1,  1887,  which  was  the  operative  date  of  The  Territories  Real 
Property  Act,  R.S.C.,  1886,  ch .  51,  and  accordingly,  applications  for 
first  registration  under  the  system  are  few.  In  Manitoba  the  "old 
system"  of  registration  of  deeds  under  the  Registry  Act  exists  side 
by  side  with  the  "new  system"  of  registration  of  title  under  the  Real 
Property  Act.  Like  Manitoba,  Ontario  has  siternative  systems  of  land 
registration,  registration  of  deeds  under  the  Registry  Act  and  registr¬ 
ation  of  title  under  the  Land  Titles  Act.  Consequently,  the  creators 
of  the  land  titles  legislation  in  these  two  latter  provinces  had  to 
face  the  problem  of  deciding  whther  the  introduction  of  the  system 
should  be  compulsory  or  voluntary.  This  same  problem  had  been  faced 
in  England  and  Australia  where,  of  course,  the  establishment  or 
registration  of  title  required  a  deliberate  and  comprehensive 
constructive  effort,  and  the  chief  argument  against  compulsion  had 
been  the  arbitrary  interference  with  a  landowner's  right  to  deal  with 
his  own  property  which  would  result.  It  had  also  been  urged  that  if  the 
system  was  a  good  one  it  could  rely  upon  its  own  merits  to  promote  it. 


The  creators  of  the  Manitoba  and  Ontario  Acts,  no  doubt  benefitting  from 
the  debates  which  had  ensued  in  the  British  House  of  Commons  and  the 
experience  gained  from  the  policies  consequentially  adopted  in  England 
and  Australia,  decided,  like  most  territories  in  the  British  Commonwealth, 
to  enact  measures  designed  to  get  land  gradually  on  the  Register  by  a 
combination  of  limited  compulsion  and  option.  Thus,  in  Manitoba  a 
patent  or  grant  of  land  from  the  Crown  issuing  after  February  20th, 

1914,  becomes  at  once  subject  to  the  operation  of  the  ’’new  system", 
also,  where  land  is  under  the  "old  system"  the  owner  of  an  estate  or 
interest  in  land  thereunder  may  apply  for  the  registration  of  his 
estate  or  interest  or  the  whole  title.  Apart  from  these  provisions, 
the  Manitoba  Real  Property  Act  provides  that  the  Lieutenant-Governor 
in  Council  may,  by  proclamation,  appoint  a  day  on  which  all  land,  other 
than  Crown  land,  not  registered  under  or  subject  to  the  Act,  shall  become 
subject  to  the  Act,  and,  on  and  after  that  day,  no  registration  affecting 
the  land  may  be  effected  under  the  old  system  in  any  Land  Titles  office. 

In  Ontario  a  tentative  approach  was  made  in  the  introduction  of  the 
system  since  the  first  Act  was  made  applicable  only  to  the  County  of  York, 
including  the  City  of  Toronto.  Soon  after,  in  1887,  it  was  extended  to 
include  the  outlying  northern  districts  of  Algoma,  Thunder  Bay,  Muskoka, 
Parry  Sound  and  Nippissing;  optionally  as  far  as  land  already  patented 
was  concerned  but  compulsorily  with  respect  to  all  lands  aliented  by 
the  Crown  after  the  Act  came  into  force.  Thus,  the  pattern  was  set  for 
the  progressive  operation  of  the  system  in  the  Province,  with  provisions 
for  the  employment  of  a  mixture  of  limited  compulsion  and  option  in  Northern 
Ontario  and  the  exercise  of  option  in  Southern  Ontario. 

In  each  jurisdiction  general  control  over  all  land  titles  offices 
is  exercised  by  the  Department  of  the  Attorney  General.  The  title  of 
the  official  charged  with  the  administration  of  the  system  varies  in 
each  Province;  in  Alberta  he  is  the  Inspector  of  Land  Titles  Offices; 
in  Manitoba  he  is  the  Registrar-General;  in  Saskatchewan  he  is  the  Master 
of  Titles;  and,  in  Ontario,  he  is  the  Director  of  Titles.  However,  though 
the  titles  vary,  the  professional  qualifications  called  for  in  each  pro¬ 
vince  is  standard  in  that  the  person  must  be  a  lawyer  of  prescribed  years* 
standing.  In  general,  in  each  jurisdiction  this  officer  exercises  super¬ 
vision  over  all  land  titles  offices,  is  responsible  for  regulating  the 
practice  of  these  offices,  and  rules  on  any  point  of  law  or  practice 
referred  to  him  by  a  "district  registrar".  In  addition,  to  his  own 
powers  and  duties  under  the  respective  Acts  or  any  others,  he  has  all 
the  powers  of  a  "district  registrar". 

The  principal  registering  authority  having  charge  of  the  land  titles 
office  in  a  district  (above  referred  to  as  "district  registrar")  is  called 
the  Registrar  in  the  Prairie  jurisdictions  or  Master  of  Titles  in  Ontario. 

It  has  been  said  that  those  in  charge  of  land  titles  offices  should  not 
only  be  sound  lawyers  but  also  competent  administrators  equipped  with 
business  acumen,  constantly  alive  to  the  needs  of  the  community  they 
serve  and  willing  at  all  times  to  bend  their  practices  to  fit  new  sit¬ 
uations.  The  importance  of  this  officer  to  the  system  is  unquestionable. 


since,  by  reason  of  his  direct  responsibility  to  the  Department  of 
the  Attorney  General  [now  the  Ministry  of  Consumer  and  Commercial 
Relations--ed. ]  and  the  public,  it  is  with  him  that  most  recommend¬ 
ations  for  the  improvement  of  the  system  originate.  The  duties 
required  of  him  in  each  jurisdiction  are  both  quasi- judicial  and 
administrative  and  involve  the  exercise  of  discretionary  powers.... 


b)  The  Land  Titles  Act,  R.S.O.  1970,  C.  234,  as  amended  to  1973,  C.39. 

PART  I 
Prkliminary 

I.  In  this  Act. 

(e)  “owner  ”  means  an  *)wner  in  fee  simple; 

(i)  “registcreil”’  means  re)?ist(‘red  under  this  Act, 


PART  II 

Orgamiation  and  Administration 

APPLICATION  OF  ACT 

3. — (1)  This  Act  applies  to, 

(а)  every  provisional  judicial  district; 

(б)  the  counties  of  Bruce,  Durham.  Klgin,  K-s-sex.  Halton, 
HastinKS,  Ontario,  Oxford.  Peel.  Peterborough.  Simcoe 
and  Wentworth,  as  such  counties  are  constituteil  for 
judicial  purposes; 

(c)  those  parts  of  the  County  of  Middlesex  comprising  the 
City  of  London  and  the  Registry  Division  of  Middlesex 
West; 

(d)  the  United  Counties  of  Prescott  and  Russell  as  con¬ 
stituted  for  judicial  purposes; 

(e)  the  judicial  districts  of  Niagara  North,  Niagara  Sjuth, 
Ottawa-Carleton  and  York, 

and  to  such  other  parts  of  Ontario  as  are  proclaimed  under 
subsection  3. 
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